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This paper analyses the globalisation of anti-trafficking discourses and how they are used in the policing of sexuality, as well as its impact on women’s rights. Both the United Nations Protocol to Suppress, Prevent, and Punish Trafficking in Persons in 2000, as well as the US Trafficking Victims Protection Act (TVPA) were introduced in 2000.
 Both documents define trafficking with reference to all forms of labour – farm, factory, domestic, as well as sex work and the victims could be men, women, or children. However, the primary focus of government policies, nongovernmental organisations, and media reports have been concerned with sex trafficking of women and children. Furthermore, sex trafficking is frequently equated with prostitution. The conflation of prostitution with trafficking, the paper argues, is a historically and politically-driven phenomenon that needs to be unpacked in both its local and global contexts.

In particular, I situate the 2004 anti-prostitution laws in Korea as part of this global anti-trafficking campaign. Momentous changes in South Korea’s policies on prostitution and trafficking took place in the new millennium. The new laws Act on the Punishment of Procuring Prostitution and Associated Acts and the Act on the Prevention of Prostitution and Protection of Victims Thereof were passed in March 2004 and implemented in September 2004, with high-profile police crackdowns of prostitution venues and districts. The laws were drafted by a commission with both legislators, government officials and representatives from women’s groups.

In most feminist discourses in Korea, prostitution has not only been identified as a key issue in redressing women’s subordination, it is also a nationalist symbol of foreign aggression. Feminist scholars and women activists have been fighting for the justice due to the women who were deployed by Japanese military as Comfort Women during the colonial period. Estimates of young Korean women who had been sexually enslaved in this institutionalised form of prostitution were as high as 200,000. After the war, US military presence in Korea created a large system of military prostitution that recruited many unemployed and poor women into seriously exploitative conditions – confinement, debt bondage, and discriminatory and violent practices. Therefore, in both feminist and nationalist discourses, the sexual servitude of Korean women to foreign men has been constructed as a symbol of the nation’s humiliation. The drive to eradicate prostitution in Korea thus makes ideological sense to many who have been committed to the cause of women’s human rights as well as nationalism. But it also means the ready equation of trafficking with prostitution by both women NGOs and the government. 

While the drive to eliminate prostitution could be traced back to the history of foreign aggressions and the women are symbolically constructed as ‘daughters of the nation’ who embody the injuries of foreign aggressions, there are immediate events that led to the introduction of the new laws.  Domestically, In September 2000, 5 women sex workers were killed in a brothel fire in Kunsan city because they were locked from the outside by the brothel owner. A similar fire killed 15 more (and one man) in January 2002. On the international front, in between the two fires that caused widespread condemnation of government incapacity came an international humiliation from the US State Department Trafficking in Persons report
 in July 2001. Korea was given the lowest possible ranking with countries such as Burma, Sudan, Albania, and the Democratic Republic of Congo for failing to fulfil minimum standards in combating trafficking. This was what an International Organisation for Migration report (IOM 2002) called a ‘Tier 3 embarrassment’ (p.9) to the Korean government, as the US State Department report charged that Korea, though ‘a leader in the region on human rights and democracy generally, the Government has done little to combat this relatively new and worsening problem of trafficking in persons (US State Department 2001).’ Therefore, the public outcry against the tragic deaths of prostitutes mobilized by women’s groups, together with the diplomatic embarrassment gave momentum to the introduction of the new anti-prostitution laws. 

Yet in just a short span of four years, Korea managed to build up an impressive record of anti-trafficking ‘successes.’ In 2002, Korea was the only country that moved from Tier 3 to Tier 1, proclaimed by the US State Department as one of the ‘success stories of the TIP report.’ On 18 March 2005, 6 months after the implementation of these laws, Korea’s National Police Agency announced that they ‘have been successful in the crackdown’ of the sex trade – saying that the number of sex workers is down 51 percent and the number of brothels has declined by 36 percent (Korea Times, March 18, 05). In the 2005 TIP report, the new anti-prostitution laws in Korea were cited as ‘good practices’ by the US State Department. 

In spite of this litany of ‘successes’ that Korea lays claims to, two problems are of particular concern here. The first problem concerns the conceptualisation of ‘trafficking’. The UN Protocol definition of trafficking covers all forms of forced labour – yet there is a continuous conflation of prostitution with trafficking by the different parties that have been defining the situation of trafficking in Korea – the US State Department, the Korean government, as well as the Korean women’s movement.  Other forms of trafficking or abuses of migrants are not referred to in any of their discussion about trafficking. As of 2004, the number of foreign workers in Korea stood at 440,000, with about 44 % being undocumented workers. So far, only foreign women engaged in the sex trade have been identified as victims of trafficking. In this context, our second problem concerns the human rights violations incurred as well as made further invisible by the new laws – with its narrow focus and explicit goal of eliminating the sex trade, they have given rise to a massive crackdown on prostitution that have seriously undermined the livelihoods and safety of many sex workers.

Evaluation 

What are the responses of Korean sex workers to the new laws? Bear in mind that these anti-prostitution laws are introduced, according to the Ministry of Gender Equality, ‘to strengthen the human rights of women in prostitution and significantly reflect international standards of human rights protection.(Ministry of Gender Equality 2004, p.4)’

The principle of protection for women’s human rights in the new law could be summarised as follows: ‘If you are a victim, you will get protection. If you are not a victim, then you are a criminal.’

The new law emphasised on the distinction between forced and voluntary engagement in prostitution: While ‘victims’ will have access to a range of services ranging from vocational training to medical treatment and business set-up fund, the ‘criminals’ will be charged and penalised accordingly, and certainly have no access to the services accessible to ‘victims.’ 

Women’s groups hailed the new law as an advancement toward the eradication of prostitution in Korean society, a move that is instrumental in transforming patriarchal attitudes towards women and consolidating respect for women’s human rights. 

The implementation of the new law led to a series of demonstrations in and outside of Seoul by sex workers, brothel-owners, and pimps. The larger-scale protests include: 

1 Oct 
300 sex workers demonstrated in front of the City Hall in Incheon. 

7 Oct 
2,800 sex workers protested in front of the National Assembly in Youido, Seoul. 

11 Nov 
2,000 sex workers protested near the National Assembly.

The sex workers’ demands are:

1. Recognize their right to live.

2. Recognize sex work as legitimate work. 

3. Recognize their dignity and value as citizens, and their right to pursue happiness.

On 1 November, 2004, 15 female sex workers began a hunger strike. Their demands are:

1. To have a grace period for the implementation of the law so that sex workers could continue to make a living until 2007.

2. To meet with women’s organizations and Ministry of Gender Equality to discuss the details of this implementation. 

No representative from either the Korean Women’s Associations United or the Ministry of Gender Equality met officially with the protesters. It was interesting that n their many public statements and interviews, women’s organisations have not publicly acknowledged or responded to the demands of sex workers, the mass rallies and protests, nor the hunger strike. 

Why would they not meet with the hunger strikers? My educated is that, in the current paradigm of women’s human rights advocated by the anti-prostitution activists, the thousands of Korean sex workers who protested against the new laws and demand a recognition of their right to live are persona non grata (unwelcome person). Their refusal to leave prostitution is an outright defiance of the feminine ideals endorsed by the new laws. In one of the MGE publication explaining the new laws to the general public, it is said that, 

‘…Any behaviour for survival needs to have social propriety. Now it is socially proper with regards to prostitution that those who facilitate prostitution would be seriously punished, and it is necessary to provide assistance for women to leave prostitution areas in order to live safely and be free from any further victimisation. (‘For a Society without Prostitution,’ 2004. Seoul: Ministry of Gender Equality.)’

The new laws could be seen as a project to instil ‘social propriety’ in society, reproducing the ideal gendered social order by guiding women in prostitution to become good ‘daughters’ of the nation. The new laws are meant to restore ‘fallen women’ to ‘good women.’ Women who ask for the right to stay in sex work can only be misfits in this paradigm. The refusal of a nuanced understanding of women in prostitution, insisting that involvement in the sex trade is participation in one’s victimisation and a socially improper way of survival, together justify government intervention of women’s bodily autonomy, and the deprivation of sex work as a means of livelihood.

What about the effects of the laws on migrant sex workers, like the Filipinas in US military camp towns in South Korea who have been entering Korea since the late 1990s and have been the key focus of women’s groups who claim that they are victims of trafficking? There are two possibilities –

1. For those who file a report or being investigated as a victim of sex trafficking would be allowed to be temporarily exempted from deportation in order to file a suit and claim damages, and will eventually have to leave the country. 

2. For those whose visas have expired or if found to have violated any condition of their stay, would be deported immediately (Donga-Ilbo Aug 28, 2002). Since after the introduction of the new law, acts short of intercourse, such as hand relief, are now considered prostitution, it’s easy to be a criminal. 4 Russian women arrested in November 2004 together with their Korean pimps who arranged work for them via the internet were immediately transferred from the police to the immigration office for deportation.

In either case, migrant women could not possibly stay on for employment. It is questionable whether such measures are effective in helping migrant women to report abuses since it risks either criminalizing oneself as prostitute and get deported, or giving up the opportunity to have a job overseas. 

Migrant women who have been ‘trafficked’ may not find this offer from the Korean government attractive. In late Feb this year, the MGE said that a total number of 11 migrant women had stayed in the 2 shelters that had been assigned by the Ministry for victims of sex trafficking. However, this was contradicted by staff at the two shelters, one said it had had no victim approaching them since the introduction of the new laws, and was considering changing their clients to victims of domestic violence, the other shelter refused to comment and said that the MGE’s figure of there being 11 migrant sex workers who have sought help in shelters was wrong.

As we have learnt from the panic over the White Slave Trade in the early 20th century, the anxiety about sexual slavery is often an expression of larger transformations and women’s mobility and search for autonomy. Therefore, measures against sex trafficking have often led to greater regulation and policing of women who transgress their ideal gender roles and realms. In particular, the emphasis on sex trafficking by both the TVPA and the Korean penal code has on one hand led to the government’s introduction of minimal protection for victims of sex trafficking, on the other given new force to the anti-prostitution drive in both state and society – all in the name of protecting women in prostitution. The fact that thousands of sex workers took to the streets to protest against the new laws, and that some are now organising to struggle for the recognition of sex work is indicative of the paradoxical effect of the laws and the changing times.  

In spite of the rhetoric of protecting women’s human rights, the current approach to anti-trafficking in Korea and promoted by the US government is one of criminal justice, not human rights. Crackdowns, arrests, fines and imprisonment can only be a small part of any efforts to combat trafficking or any form of abuses. 

A human rights approach demand that we make sure that government meets its obligation to respect, protect and fulfil human rights. Not only is the state obligated to put an end to abuses, but also the conditions that give rise to these abuses by changing the structures of power. On a global level, states need to recognise the need to create the conditions for more equitable development and global justice. With regard to women, states need to increase the space for them (regardless of nationality, sex, sexuality, etc) to exercise their rights—including the key right to participate in shaping the policies that affect them. Sex workers are no exception.

The tendency in current anti-trafficking policies and advocacy to conflate prostitution with trafficking reinforces a gender and sexuality regime that reproduces the marginality of women in sex work. Are the problems faced by women in prostitution really about the sexual labour? Or are they more about debt bondage, confinement, and other forms of abuses made possible by the illegal nature of prostitution and the whore stigma? No one proposed to eliminate the toy or garment industry when women workers locked inside the factory dormitory were burnt to death, more stringent controls on the quality of working conditions and fair pay were called for. 

The focus on sexual exploitation in current anti-trafficking discourses has two major problems: firstly, it downplays other forms of exploitation and abuses, giving a skewed representation of the situation, leading to a falsely premised but emotionally appealing solution: secondly, It also absolves the states and civil society from addressing have generated gendered disadvantages, restrictive immigration policies, unfair treatment of migrant labour, lack of inter-government collaboration for the protection of human rights, economic and political disparity between states and individuals remain unchallenged. 

We are at a juncture when such aggrandisement of state powers over women’s sexuality and migration being globalized. I would like to end by suggesting that we be wary about the so-called successes of anti-prostitution and anti-trafficking laws, and the rhetorics of protection of human rights. For example, the Swedish laws to criminalise clients have been hailed by both the Swedish government and the US Government as a model for success. The Swedish government asserts a decrease in the numbers of men buying sex and the number of women prostitution. However, the Norwegian Ministry of Justice and Police Affairs commissioned a Working Group that reviewed the Swedish law and found that the Swedish government could not demonstrate that prostitution had decreased overall, that a decrease in the number of prostitutes on the streets was related to the legislation or other factors, or that any cases of trafficking into prostitution had been uncovered in Stockholm as a result of the law.
  The International Labor Organization has also written an important paper linking trafficking to the unmet demand for labor in countries of destination where governments set unrealistically low caps on migrant labor.
  By supporting laws that endorse increased law enforcement powers, setting a single standard for how women should lead their lives, we may be unwittingly supporting the aggrandizement of masculinist state powers that feminists have tried so hard to undo, and undermining women’s rights in the process.
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